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United States Court of Appeals jfor the 
District of Columbia i 


a Supreme Court of the District of Columbia. 

Equity No. 60540. 

Margurite Louise Burg, Plaintiff, 

vs. 

Arms & Drury, Inc., a Corporation, George E. Friedrich, 
Addie F. Friedrich, William S. Friedrich, Ione L. 
Friedrich, Lenwood H. Carpenter, Elizabeth Car¬ 
penter, Samuel A. Drury, Trustee, JosEPif A. Her¬ 
bert, Jr., Trustee, Loren M. Herbert, Trustee, Ed¬ 
ward Whiteside, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Supreme Court of 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, 
the following papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

Bill of Complaint to Disaffirm Deed of Conveyance Etc. 

1 Filed January 23 1936 

In the Supreme Court of the District of Coltimbia 
Holding an Equity Court 

Equity No. 60540 | 

Margurite Louise Burg, Plaintiff, j 

vs. 

Arms & Drury, Inc., a Corporation, George E. Friedrich, 
Addie F. Friedrich, William S. Friedrich j Ione L. 
Friedrich, Lenwood H. Carpenter, Elizabeth Car¬ 
penter, Samuel A. Drury, Trustee, Josep^: A. Her 
bert, Jr., Trustee, Loren M. Herbert, Trustee, Ed¬ 
ward Whiteside, Defendants. 

Your petitioner respectfully represents to th^ Court as 

follows: 
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1. That she is an adult citizen of the United Stales and 
a resident of the District of Columbia, and sues the defen¬ 
dants herein in her own right. 

1-a. That the defendant, Arms & Drury, Inc., a corpora¬ 
tion doing business in the District of Columbia, is made a 
party hereto for the purpose of enabling your petitioner 
to acquire certain information not known to her, and be¬ 
lieved to be in the possession of said corporation. 

2. That the defendant, George E. Friedrich, to the best 
of vour -petitioner’s information and belief, is an adult 
citizen of the United States and a resident of the District 
of Columbia, and is sued herein in his own right. 

3. That the defendant, Addie F. Friedrich, to the best of 
your petitioner’s information and belief, is an adult citizen 
of the United States and a resident of the District of 
Columbia, and is sued herein in her own right and as the 

wife of the defendant, George E. Friedrich. 

2 4. That the defendant, William S. Friedrich, to the 
best of your petitioner’s information and belief, is 

an adult citizen of the United States and a resident of the 
District of Columbia, and is sued herein in his own right. 

5. That the defendant, lone L. Friedrich, to the best of 
your petitioner’s information and belief, is an adult citizen 
of the United States and a resident of the District of 
Columbia, and is sued herein in her own right and as the 
wife of the defendant. William S. Friedrich. 

6. That the defendant, Lenwood H. Carpenter, to the best 
of your petitioner’s information and belief, is an adult citi¬ 
zen of the United States and a resident of the District of 
Columbia, and is sued herein in his own right. 

7. That the defendant, Elizabeth Carpenter, to the best 
of your petitioner’s information and belief, is an adult citi¬ 
zen of the United States and a resident of the District of 
Columbia, and is sued herein in her own right. 

8. That the defendant, Samuel A. Drury, to the best of 
your petitioner’s information and belief, is an adult citizen 
of the Uiiited States and a resident at the present time of 
some city unknown to your petitioner, in the State of 
Florida, and is sued herein as the surviving trustee in two 
certain deeds of trust, more particularly hereinafter set 
forth, the other trustee, James B. Nicholson, having here¬ 
tofore departed this life. 
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: ' I 

9. That the defendant, Joseph A. Herbert, Jr., to the best 
of your petitioner’s information and belief, is an adult citi¬ 
zen of the United States and a resident of the District of 
Columbia, and is sued herein as the person nam^d as trus¬ 
tee under a certain deed of trust more particularly de¬ 
scribed hereinafter. 

10. That the defendant, Loren M. Herbert, to the best 
of your petitioner’s information and belief, is an 

3 adult citizen of the United States and a Resident of 
the District of Columbia, and is sued herein as the 
person named in a certain deed of trust more particularly 
described hereinafter. 

11. That the defendant, Edward Whiteside, to jhe best of 
your petitioner’s information and belief, is an adult citizen 
of the United States and a resident of the District of 
Columbia, and is sued herein in his own right. 

12. That the person secured under two certain deed of 
trust notes hereinafter recited, namely, one J. Edward 
Stanton, has departed this life; that the records of the 
Office of the Register of Wills for the District of Columbia 
show no record of any letters of administration ever hav¬ 
ing been issued on his estate; that your petitioner is in¬ 
formed and believes, and therefore avers that the said J. 
Edward Stanton was merely a straw party named as. 
payee in these notes for the purpose of passing :itle there¬ 
to, and for this reason is not named as a party defendant 
herein; that your petitioner is informed and bejieves, and 
therefore avers that these notes have been disposed of by 
sale to various purchasers through the firm of Arms & 
Drury, Inc., a corporation, who are unknown to your peti¬ 
tioner, and which purchasers are the real parties in inter¬ 
est who will be made parties defendant when th^ir identifi¬ 
cation is discovered. 

13. That heretofore on, to wit, the 12th day of December 
1925, one John V. Clark, unmarried, of Washington, Dis¬ 
trict of Columbia, conveyed an alleged fee simple interest 
by deed dated, to wit, the 12th day of December 1925, all 
those pieces or parcels of land, together with thb improve¬ 
ments, rights, privileges, and appurtenances to the same 
belonging, situate in the City of Washington, District 
of Columbia, known and described as follow^: to wit: 
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4 Lots numbered Sixty-one (61) and Sixty-two (62) 
in William A. Gordon’s Trustee, subdivision of Lots 

lettered “C” to “L” in Square numbered One Hundred 
and Fifty two (152) with improvements thereon, known 
and numbered as 1778 and 1780 “T” Street, Northwest, 
Washington, D. C., unto Martin E. King and Marguerite 
Louise Friedrich as joint tenants, known as parties of the 
second part in said deed, a copy of which is attached hereto 
and marked “Exhibit A,” and which deed was duly re¬ 
corded in the Office of the Recorder of Deeds for the Dis- 
tric of Columbia on, to wit, December 14, A. D. 1925. 

14. That there was recorded on, to wit, February 24, 
1926, a deed dated on, to wit, the 19th day of February 
1926, purporting to convey, for a recited consideration of 
Ten Dollars ($10.00), an alleged four-fifths interest in that 
piece or parcel of land, together with the improvements, 
rights, privileges, and appurtenances to the same belonging, 
situate in the City of Washington, District of Columbia, de¬ 
scribed as follows, to wit: Four fifths (4/5) interest in lots 
61 and 62 in William A. Gordon’s Trustee Subdivision of 
lots lettered “C” to “L” in square numbered one-hundred 
and fifty-two (152) with improvements thereon known as 
numbered 1778 and 17S0 “T” Street, N. W., Washing¬ 
ton, D. C., unto one Edward Whiteside, party of the second 
part, fronl Martin E. King and M. Margurite (apparently 
intended to be Margurite Friedrich) parties of the first 
part, a copy of which deed is attached hereto and marked 
“Exhibit B,” and prayed to be made a part hereof by this 
reference. 

15. That the deed referred to in paragraph 13 purports 

to convey a fee simple interest, while the deed referred to 

in paragraph 14 purports to convey a four fifths interest; 

that your petitioner is informed and believes and therefore 

avers that the grantors in each of these said deeds had only 

a two-fifths interest to convev for the reason that the 

* 

grantor of John V. Clark, namely, one Martin E. 

5 King, received only a two-fifths interest from his 
grantor, one Georgia A. Friedrich, by deed dated, 

to wit, October 26, 1922, and recorded on, to wit, October 
26, 1925, as shown in Liber 5609, folio 416, among the land 
records of the District of Columbia on file in the office of 
the Recorder of Deeds. 
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16. That your petitioner hereby tenders return of the 
aforesaid recited consideration of Ten Dollar^ ($10.00) 
unto the grantee Edward Whiteside. 

17. That the co-grantor, Martin E. King, diei at Piney 
Point, St. Mary’s County, State of Maryland, on August 
16, 1926. 

18. That your complainant, Margurite Louise Burg, was 
born in the City of Washington, District of Columbia, on 
the 16th day of August, A. D. 1912. 

19. That your complainant, Margurite Louise Burg, was, 
before her marriage, Margurite Louise Friedrich, and the 
one and the same M. Margurite and Marguerite Louise 
Friedrich recited in the aforesaid deeds. 

20. That at the time of the purported execution of the 
deed set forth in paragraph 14 above, your complainant 
was thirteen years of age. 

21. That there appears of record in the office of the 
Recorder of Deeds for the District of Columbia! a deed of 
trust recorded on, to wit, July 14, 1927, and daled, to wit, 
the 11th day of July 1927, by and between George E. Fried¬ 
rich and A*ddie F. Friedrich, his wife, William S. Fried¬ 
rich, unmarried, Albert N. Friedrich, and Anniej B. Fried¬ 
rich, his wife, all of the City of Washington, District of 
Columbia, parties of the first part, and Samuei A. Drury 
and James B. Nicholson, also of Washington, (District of 
Columbia, parties of the second part, whereby Lot 61 in 
William A. Gordon’s Jr’s Subdivision of lots in Square 

One hundred and fifty-two (152) as per plat, re- 
6 corded in Liber H.D.C. folio 166 of the Records of 
the office of the Surveyor of the District of Colum¬ 
bia, is conveyed unto the parties of the second part afore¬ 
said to secure one J. Edward Stanton in the full sum of 
$3,250.00, for which amount the parties of the first part 
have executed and delivered unto the said J. Edward Stan¬ 
ton their eight certain joint and several promissory notes 
bearing even date with the deed of trust and being three 
notes in the sum of Two hundred and fifty dollars ($250.00) 
and five notes in the sum of Five hundred dollar s ($500.00) 
each, all payable to the order of the said J. Edwajrd Stanton 
three years after date with interest at the rat|e of seven 
per cent, payable semi-annually until paid, and which deed 
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of trust has never been released of record, and from infor¬ 
mation and belief your petitioner believes to be still out¬ 
standing against said premises, a copy of which deed of 
trust is attached hereto, marked “Exhibit C,” and which 
your plaintiff is advised constitutes a cloud on the title on 
and to the one-fifth interest claimed to Lot 61 aforesaid by 
your plaintiff herein, and that the same should be declared 
null and void and of no effect in so far as it affects or im¬ 
pairs plaintiff’s claim as aforesaid. 

22. That there also appears of record a deed of trust 
recorded in the office of the Recorder of Deeds on, to wit, 
July 14, 1927, and dated, to wit, July 11, 1927, by and be¬ 
tween George E. Friedrich, Addie F. Friedrich, his wife, 
William S. Friedrich, unmarried, Albert N. Friedrich, and 
Annie B. Friedrich, his wife, all of the City of Washing¬ 
ton, District of Columbia, parties of the first part, and 
Samuel A. Drury and James B. Nicholson, also of the City 
of Washington, District of Columbia, parties of the second 
part, whereby Lot 62 in William A. Gordon’s Jr’s Sub¬ 
division of lots in Square One hundred and fifty-two (152) 
as per plat recorded in Liber H.D.C. folio 166 of the Rec¬ 
ords of the office of the Surveyor of the District of 

7 Columbia, is conveyed unto the aforesaid Samuel A. 
Drury and James B. Nicholson as trustees to secure 

one J. Edward Stanton in the full sum of $3,250.00, for 
w T hich amount the parties of the first part have executed 
and delivered unto the said J. Edward Stanton their eight 
certain joint and several promissory notes bearing even 
date with the deed of trust and being three notes in the 
sum of Two hundred and fifty dollars ($250.00) and five 
notes in the sum of Five hundred dollars ($500.00) each, 
all payable to the order of the said J. Edward Stanton 
three years after date with interest at the rate of seven 
per cent, payable semi-annually until paid, and which deed 
of trust has never been released of record, and from infor¬ 
mation and belief your petitioner believes to be still out¬ 
standing against said premises, a copy of which is attached 
hereto and marked “Exhibit D,” and which deed of trust 
your plaintiff is advised constitutes a cloud on the title on 
and to the one-fifth interest claimed to Lot 62 aforesaid by 
your plaintiff herein, and that the same should be declared 
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null and void and of no effect in so far as it affects or im¬ 
pairs plaintiff’s claim as aforesaid. 

23. That the said Albert N. Friedrich and Annie: B. Fried¬ 
rich father and mother of plaintiff have departed this life, 
leaving your plaintiff surviving as their sole heir kt law and 
next of kin. 

24. That the records of the office of the Recorded of Deeds 
for the District of Columbia show a deed recorded on, to 
wit, August 1,1934, and dated, to wit, July 31, 1934, by and 
between Charles S. Gunn, unmarried, of the City of Wash¬ 
ington District of Columbia, party of the first part, and 
William S. Friedrich and George E. Friedrich, as tenants 
in common, parties of the second part, which deed conveys 

unto the parties of the second part Lot 62 i n William 
8 A. Gordon, Jr.’s Subdivision of lots in Square 152 

as per plat recorded in Liber H.D.C. folio 166 
of the Records of the office of the Surveyor of the Dis¬ 
trict of Columbia, together with the improvements, rights, 
privileges, and appurtenances to the same belonging, whom 
your petitioner believes to be the holders of the legal title 
to the said Lot 62 as aforesaid at this time, a copy of which 
deed is attached hereto and marked “Exhibit EL” 

25. That there is recorded in the office of the Recorder of 
Deeds for the District of Columbia a deed recorded on, to 
wit, July 20, 1934, and dated, to wit, July 11, 1^34, a copy 
of which deed is attached hereto and prayed to be made a 
part hereof, and marked “ Exhibit F,” by and between 
William S. Friedrich, and his wife, lone L. Friedrich, and 
Addie F. Friedrich, as tenants in common, parties of the 
first part, and Lenwood H. Carpenter, and his wife, Eliza¬ 
beth Carpenter, as joint tenants, parties of the second part, 
which deed conveys unto the parties of the second part all 
that piece or parcel of land, situate in the City of Wash¬ 
ington, District of Columbia, described as follows, to wit: 
Lot sixty-one (61) in Wm. A. Gordon, Jr.’s subdivision of 
lots in Square 152, as per plat recorded in Liber H. D. C. 

folio 166 of the Records of the office of the Survevor of the 

1 J 

District of Columbia, together with the improvements, 
rights, privileges, and appurtenances to the sajne belong¬ 
ing, and which parties of the second part youi^ petitioner 
understands hold legal title of record to these premises at 
this time. 
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26. That there is recorded on, to wit, the 20th day of 
July 1934, a deed of trust dated, to wit: July 18, 1934, a 
copy of which is attached hereto and prayed to be made a 
part heredf by this reference, and marked 4 4 Exhibit G,” 
by and between Lenwood H. Carpenter and his wife, Eliza¬ 
beth Carpenter, both of the City of Washington, Dis- 

9 trict of Columbia, parties of the first part, and 
Joseph A. Herbert, Junior, and Loren M. Herbert, 

Trustees, of the said City and District, parties of the sec¬ 
ond part, whereas the aforesaid Lenwood H. Carpenter and 
Elizabeth Carpenter convey Lot 61 in Wm. A. Gordon, 
Jr’s subdivision of lots in Square 152, as per plat recorded 
in Liber H.D.C. folio 166 of the Records of the office of the 
Surveyor of the District of Columbia, together with all the 
improvements in anywise appertaining, and all the estate, 
right, title, interest, and claim, either at law or in equity, 
or otherwise however, of the parties of the first part, of, in, 
to, or out of the said land and premises, unto the aforesaid 
Joseph A. Herbert, Jr., and Loren M. Herbert, trustees, to 
secure an indebtedness of them unto one William S. Fried¬ 
rich in the full sum of $82.50, and which deed of trust your 
plaintiff is advised constitutes a cloud on the title on and 
to the onekfifth interest claimed to Lot 61 aforesaid by your 
plaintiff herein, and that the same should be declared null 
and void and of no effect in so far as it affects or impairs 
plaintiff’s claim as aforesaid. 

27. That your petitioner has no knowledge, dependent 
upon her recollection, of ever having executed the deed 
aforesaid from Martin E. King and herself to Edward 
Whiteside. 

28. That since becoming of age, neither has your peti¬ 
tioner ratified, confirmed, consented, nor in any manner 
sanctioned this purported act of conveyance by her unto 
the aforesaid Edward Whiteside, but on the contrary, hav¬ 
ing never recalled executing such a deed and only learning 
of this transaction and the effect thereof recently, to wit, 
during the past year, your petitioner hereby expressly re¬ 
pudiates and disclaims said act of conveyance as her act 
and deed and refuses to be bound by the same. 

29. That your complainant is further advised that any 
claim to the legal title to Lot 61 as aforesaid which 
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10 may be set up by Lenwood H. Carpenter and Eliza¬ 
beth Carpenter, his wife, as joint tenants, are null 

and void and of no effect in so far as their claim may in 
any manner impair the claim to a one-fifth interest to your 
petitioner as aforesaid. 

30. That your petitioner is further advised that any claim 
to the legal title to Lot 62 by William S. Friedrich and 
George E. Friedrich as tenants in common, or their respec¬ 
tive wives, pertinent to their dower rights, is nuljl and void 
and of no effect in so far as their claim may impair any 
rights of your petitioner made herein to a one-Jifth inter¬ 
est thereof. 

31. That the declaration of your petitioner to be the 
owner of a one-fifth interest and the vitiation of the said 
deeds of trust in so far as they interfere with or conflict 
with plaintiff’s claim will make plaintiff a tenant in com¬ 
mon holding with others. 

© i 

32. That the said real estate is not capable of specific divi¬ 
sion. 

Wherefore, the premises considered, youf complainant 
respectfully prays: 

1. That process issue out of this Court directed to the de¬ 

fendants herein requiring them to answer the exigencies of 
this Bill of Complaint. j 

2. That the alleged deed of conveyance from Martin E. 
King and your petitioner to Edward Whiteside may be de¬ 
clared to be hereby disaffirmed by your petitioner and now 
to be null and void and of no effect as to your plaintiff’s 
one-fifth interest, and that your plaintiff be declared the 
owner of a one-fifth interest in Lots 61 and 62 in Square 
152, as aforesaid. 

3. That the three deeds of trust recited hereinbefore 

may be declared null and void and of nj> effect in 

11 so far as they may interfere with or impair any 
rights of your plaintiff to her one-fifth interest in 

Lots 61 and 62 as aforesaid; that the surviving trustee, 
Samuel A. Drury, in and under the deeds of trust set forth 
in paragraphs 21 and 22 hereinbefore, and Joseph A. Her¬ 
bert, Jr., and Loren M. Herbert, the trustees naijned in the 
deed of trust referred to in paragraph 26 be directed to 
execute a release of said deeds of trust in so far as they 
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may impair plaintiff’s claim, and in the event of said trus¬ 
tees’ refusal or failure to do so that a new trustee or trus¬ 
tees be appointed to execute the said releases of the re¬ 
spective deeds of trust in so far as they may interfere with 
petitioner’s claim. 

4. That contrary to any legal or equitable title now 
claimed by the aforesaid Lenwood H. Carpenter and Eliza¬ 
beth Carpenter, his wife, as joint tenants, or William S. 
Friedrich and George E. Friedrich as tenants in common, 
and their respective wives, to Lots 61 and 62, respectively, 
that your petitioner be declared to be the owner of a one- 
fifth interest in Lots 61 and 62 respectively, and that any 
claim of the said Lenwood H. Carpenter and Elizabetth 
Carpenter^ his wife, and William S. Friedrich and George 
E. Friedrich, and their respective wives, contrary thereto 
be considered null and void and of no effect in so far as 
their claim may conflict with petitioner’s one-fifth interest. 

5. That appraisers be appointed by this Honorable Court, 
if in its discretion it is believed necessary, to determine the 
value of plaintiff’s interest, and that all necessary refer¬ 
ences may be made. 

6. That the said real estate be divided in kind, and if 
not capable of specific division, that the said real estate, 

or ^o much thereof as may be necessary to satisfy 
12 plaintiff’s claim, be sold, at either private or public 
sale, and the proceeds divided as their respective 
interests appear. 

7. That this Honorable Court appoint a trustee or trus¬ 
tees for the purpose of selling and conveying title to such 
property as may be ordered sold. 

8. For such other and further relief as the nature of the 
case may require and to the Court may seem just and 
proper. 

MARGURITE LOUISE BURG, 

Petitioner. 


JOSEPH P. BAILEY, 
Attorney for Petitioner. 


District of Columbia, ss: 

Margurite Burg, being first duly sworn, deposes and 
says that she has read and understand the foregoing Bill 
of Complaint by her subscribed; that the matters and 
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things therein stated as of her personal knowledge are 
true, and those things stated upon information a]nd belief 
she believes to be true. 

i 

MARGURITE LOUISEJbURG, 

Petitioner. 

Subscribed and sworn to before me this 20th day of Jan¬ 
uary 1936. 

REGINA WAjLSH, 

(seal) Notary Public , D. C. 

13 Motion to Produce Notes , Books, and Writings 

Filed January 23 1936 


* * * * * * * * j * 

Comes now the plaintiff herein and moves this Honorable 

Court to direct Arms & Drury, Incorporated, aj corpora¬ 
tion, to produce all of the deed of trust notes referred to 
in paragraphs 21 and 22 of the Bill of Complaint pled here¬ 
in, together with their books and writings having jthe names 
and addresses of the present owners of said not^s, for the 
reasons set forth in paragraph 12 of the said Bill of Com¬ 
plaint, and in the event of their inability to preduce said 
notes and show the true and lawful owner or owners at the 
present time and their addresses, to produce ttyeir books 
showing the name or names of such person or persons and 
their respective address or addresses to whom tpese notes 
were sold by the payee, J. Edward Stanton, or |by J. Ed¬ 
ward Stanton through Arms & Drury, Incorporated, or in 
the event of their inability to do this, to produce iuch books 
or writings as will show the name or names and address or 
addresses of such person or persons to whom the interest 
on these notes is being paid by Arms & Drury, Incor¬ 
porated, at this time; and to produce any and all books and 
writings that will supply the names and addresses of any 
persons holding these notes now as the owners thereof, or 
who may have held them at any time previous hereto. 


JOSEPH P BAILEY 
Attorney for Plaintiff. 
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Marshal’s Return 

Served a copy of the above motion on Arms & Drury 
Inc a Corpn By Paul 0 Drury Asst Tres Personally 1-23- 
36 John B. Colpoys, U. S. Marshal in and for the Dist. of 
Columbia Bv David Tavlin Deputy U. S. Marshal G 

14 Points and Authorities in Support of Motion 
* ##*#*### 

See 1072 of the Code of Laws for the District of Columbia. 

Pule 42 of the Buies for the Supreme Court for the Distrtict 

of Columbia. 

Curriden vs. Middleton, 37 App. D. C. 568. 


Decree 


Filed February 4, 1936 
#####*##-* 


Upon consideration of the motion filed herein the 23d 
day of January 1936, and after an oral hearing had there¬ 
on, it is bv the Court this 4th dav of Februarv 1936, 
ADJUDGED, ORDERED, and DECREED, That 
Arms & Drury, Inc., a corporation, be and it hereby is di¬ 
rected to produce all of the deed of trust notes referred to 
in paragraphs 21 and 22, together with all of their books 
and writings which may contain the names and addresses 
of the present owners of said notes, and in default of this 
to produce any and all books, writings, and etc., which may 
show the name or names of such person or persons and 
their respective address or addresses to whom these notes 
may havb been sold and who may be the owner thereof at 
the present time, and in default of this to produce such 
books or writings and etc., as may show the name or names 
and address or addresses of any person or persons to whom 
the interest on these notes is being paid by the said Arms 
& Drury, Inc., at this time, and to produce any and all 
books and writings of any nature that will furnish the name 
or names and address or addresses of any person or per¬ 
sons holding these notes now as the owner or owners there¬ 
of. 


JESSE C ADKINS, 

Justice. 
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The defendant Arms & Drury, Inc. notes an excep- 
15 tion to the entry of the foregoing decree, which is 
hereby granted, and notes an appeal to the United 
States Court of Appeals for the District of Colupbia and 
the bond on said appeal is hereby fixed at $100.00 or a cash 
deposit of $50.00 

JESSE C. ADKJINS, 

Justice. 

— 

Memorandum 

February 20 1936. j 

$50 deposit in lieu of bond on appeal. 

_ 

Assignments of Error 


Filed February 20 1936 
* # * * * # * 

i 

1. The Court erred in granting plaintiff’s motibn to pro¬ 
duce notes, books and writings. 

2. The Court erred in requiring Arms & Drury, Inc., to 


produce its books and records. 

MINOR, GATLEY & DRURY, 
By ARTHUR P DRURY, 

Attorneys for defendant, 
Arms & Drury , Inc. 


Service of copy of the above assignments of error ac¬ 
knowledged this 20th day of February, 1936. 


JOSEPH P. BAILEY ber E. C. 
Attorney for Plaintiff. 


16 Designation of Record 

Filed February 20 1936 

The Clerk will please prepare the record on appeal in the 
above-entitled cause to contain the following: 

1. Bill of Complaint, omitting all exhibits. 
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2. Motion of plaintiff to produce notes, books and writ¬ 
ings. 

3. Memodandum of points and authorities filed in sup¬ 
port of motion to produce notes, books and writings. 

4. Order of court granting motion to produce notes, books 
and writings. 

5. Memorandum, notation of appeal. 

6. Memorandum, deposit in lieu of undertaking on ap¬ 
peal. 

7. Assignments of error. 

8. This designation. 

j MINOR, GATLEY & DRURY, 

1 BY ARTHUR P DRURY 

Attorneys for Defendant , 
Arms & Drury , Inc. 

Service of copy of the above Designation of Record ac¬ 
knowledged this 20th day of February, 1936. 

1 JOSEPH P. BAILEY per E. C. 

Attorney for Plaintiff. 


17 Order Allowing Special Appeal 

Filed April 20 1936 

United States Court of Appeals for the District of 

Columbia 

No. 2572 Original. 

April Term, 1936. 

Equity No. 60,540 
Arms & Drury, Inc., Petitioner, 

vs. 

Marguerite Louise Burg. 

On consideration of the petition for allowance of a spe¬ 
cial appeal in the above entitled cause from the order of 
the Supreme Court of the District of Columbia entered 
therein on February 4, 1936, by Mr. Justice Jesse C. 
Adkins, 



ARMS & DRURY, INC., VS. MARGURITE LOUISE BURG. 15 

It is ordered by the Court that the petition be and it is 
hereby granted and a special appeal allowed as played, the 
same to come up on the record with the general ippeal. 

Per MR. CHIEF JUSTICE MARTIN, 
April 17, 1936. 

A true Copv, 

Test: MONCURE BURKE 
Clerk, of the United States Court of Appeals j 
for the District of Columbia. 

(seal) 

18 Supreme Court of the District of Columb|La. 

United States of America, | 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the [foregoing 
pages numbered from 1 to 17, both inclusive, to be a true 
and correct transcript of the record, according to [directions 
of counsel herein filed, copy of which is made p^rt of this 
transcript, in cause No. 60540 in Equity, wherein Margurite 
Louise Burg is Plaintiff and Arms & Drury, Inc. a Corpora¬ 
tion et al. are Defendants, as the same remains upon the 
files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 20th day of April, 1*936. 


(seal) 


FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

Assistant Clerk. 
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IN THE 


Amtell States Court of appeals 

FOR THE DISTRICT OF COLUMBIA) 


April Term, 1936. 


No. 6706. 


Special Calendar. 


Arms & Drury, Inc., Appellant, 

v. 

Marguerite Louise Burg, Appellee. 


BRIEF ON BEHALF OF APPELLANT 




This proceeding was brought by Marguerite Louise 
Burg, the plaintiff below, to establish an allege^ claim 
to a one-fifth interest in certain real estate in the Dis¬ 
trict of Columbia, to set aside deeds of trust thereon, 
and to have a partition by sale. The appellant, Arms 
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& Drury, Inc., was made a party to the bill solely for 
the purpose of ascertaining* the names and addresses 
of the owners of the indebtedness secured by the deeds 
of trust. Although there was no prayer in the bill 
against Arms & Drury, an order was entered, without 
any allegation of fact showing that Arms & Drury, 
Inc., did know who owned the notes or that it ever had 
any interest therein, requiring the production by Arms 
& Drury, Inc., of the notes secured by said trusts and 
all books and records showing the names and addresses 
of the owners of said notes, from which order a gen¬ 
eral appeal was taken and this special appeal allowed. 

STATEMENT OF THE CASE. 

The plaintiff below, Marguerite Louise Burg, claims 
in her bill that by deed dated December 12, 1925, one 
John V. Clark conveyed to Martin E. King, and her¬ 
self, as joint tenants, what purported to be the fee sim¬ 
ple title to Lots 61 and 62 in Square 152, improved by 
premises 1778 and 1780 Tea Street, northwest, in the 
District of Columbia (R. p. 3, Bill par. 13), but that 
in fact Clark conveyed to them but a two-fifths interest 
in said property as that was the only interest vested 
in him (R. p. 4, Bill par. 15); that on February 24, 
1926, a deed was placed on the Land Records, pur¬ 
porting to have been executed by plaintiff and Martin 
E. King, conveying this interest to Edward White- 
side (R. p. 4, Bill par. 14); that at the time of the 
4 * purported’ ’ execution of the deed to Whiteside the 
plaintiff was only thirteen years old, having been born 
August 16, 1912 (R. p. 5, Bill pars. 18, 20); that there 
is a first deed of trust on each lot, each trust securing 
an indebtedness in the sum of $3,250.00, placed there¬ 
on on July 14, 1927, by certain persons by the name of 


Friedrich (R. pp. 5, 6, Bill pars. 21, 22), two j)f such 
persons being the father and mother of the plaintiff 
(R. p. 7, Bill par. 24); that in each of said dfeeds of 
trust J. Edward Stanton is named as the payed in the 
notes secured thereby and Samuel A. Drury andj James 
B. Nicholson are named as trustees; that the I title to 

i 

one of said lots is now in the name of certain defen¬ 
dants named Friedrich (R. p. 7) and the title to the 
other lot is in the name of the defendants Carpenter 
(R. p. 8); that the plaintiff “has no knowledge^ depen¬ 
dent upon her recollection, of ever having executed the 
deed” to Whiteside, that she has not ratified |or con¬ 
firmed it, but on the contrary now expressly disclaims 
it, and desires her one-fifth interest in the property re¬ 
stored to her (R. p. 8). j 

No relief is prayed against appellant, Arms & 
Drury, Inc., and the only allegations respecting it are 
found in paragraph 1-a of the bill (R. p. 2) where it is 
stated that Arms & Drury is made a party for ^he pur¬ 
pose of enabling plaintiff to acquire certain informa¬ 
tion not known to her, and believed to be in the posses¬ 
sion of Arms & Drury; and in paragraph 12 o^ the bill 
(R. p. 3) where it is alleged that Stanton, th£ person 
secured by the deeds of trust on the property,! is dead, 
and the records of the Probate Court show n^> letters 
of administration ever issued on his estate; th^t plain¬ 
tiff believes Stanton was only a straw payee! and for 
that reason he is not named as a defendant; that plain¬ 
tiff is informed and believes that the notes have been 
sold to various purchasers through the office of Arms & 
Drury, unknown to her, and who will be madp parties 
to the cause when their identity is discovered^ 

With the bill of complaint there was served |on Arms 
& Drury, Inc., a motion (R. p. 11) to require lit to pro- 
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duce all of the notes secured by the first deeds of trust 
on both lots, together with their books and records con¬ 
taining the names and addresses of the present owners 
of such notes, and in default thereof, to produce its 
books showing the names and addresses of the per¬ 
sons to whom the notes were sold either by Stanton, 
or by Stanton through Arms & Drury, and, in default 
of that, to produce all books and records showing the 
names and addresses of the persons to whom Arms & 
Drury is paying interest on said notes; and to produce 
all books and records giving the names and addresses 
of all persons who held the notes at any time. 

Upon consideration of this motion, and after an oral 
hearing thereon, but without any further showing than 
is contained in said bill, the lower court granted the 
motion and, on February 4, 1936, entered its decree 
strictly 1 in accordance with the terms of the motion (R. 
p. 12). From such decree this appeal is taken both by 
general (R. p. 13) and special appeal (R. p. 14). 

i ASSIGNMENTS OF ERROR. 

1. The Court erred in granting plaintiff’s motion to 
produce notes, books and writings. 

2. The Court erred in requiring Arms & Drury, Inc., 
to produce its books and records. 

ARGUMENT. 

L 

There is No Foundation in Law or in Practice to Sus¬ 
tain the Decree Entered Herein. 

As required by the rules of the lower court, the plain¬ 
tiff filed in the cause a memorandum of points and au¬ 
thorities upon which the motion to require the produc- 



tion of the books and papers of Arms & Dru|ry was 
based. The basis given the lower court for th<^ entry 
of this decree was, Section 1072 (Title 9, Sectjon 19) 
of the Code of Laws for the District of Columbi^, Law 
Rule 42 of the Supreme Court of the District of Colum¬ 
bia, and Curriden v. Middleton, 37 App. D. C. $68 (R. 

p. 12). 

The provision of the Code is as follows: 

‘‘In an action at common law the Court may, on 
motion, and on reasonable notice thereof, require 
the parties to produce books and writings in their 
possession or power, which contain evidence per¬ 
tinent to the issue, in cases and under circum¬ 
stances where they might heretofore ha^e been 
compelled to produce the same by the ordinary 
rules of proceeding in chancery.” (Italics sup¬ 
plied.) . I 

The pertinent parts of Law Rule 42 are as fbllows: 

i 

44 The motion to require a party to produce 
books or writings under Section 19, Titlb 9, of 
the Code, or Section 636, Title 28, U. S'. C. A., 
shall be in writing, filed in the cause, and shall 
sufficiently describe the books and writings to be 
produced. ’ ’ 

4 4 If the court order the production of bopks and 
writings specified in the motion, a copy j}f such 
order made by the clerk and duly certified, shall 
be served two days before the day on which he 
shall be required to produce the same. 

4 4 It shall be deemed a compliance with the order 
to file the books and writings in the clerk’s office 
by the time therein specified.” 

The case of Curriden v. Middleton, 37 App D. C., 
568, was a bill for discovery and for restitution of 
money alleged to have been fraudulently obtained from 
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plaintiff. The bill was dismissed by the trial court 
for want of equity because the plaintiff could obtain 
the necessary books and records by legal process 
under Section 1072 of the Code. This Court sustained 
the lower court, and was, in turn, affirmed by the Su¬ 
preme Court of the United States (232 U. S. 633), this 
Court saying: 

4 4 The American courts have laid down the 
principle that a party coming into equity for dis¬ 
covery alone must allege in his bill, and verify the 
allegations by affidavit, that he has no other means 
of proving his case. Gelston v. Hoyt, 1 Johns 
Ch. 543. A review of the bill discloses that plain¬ 
tiff has totally failed to bring his case within the 
rule.” 

How any, or all, of the foregoing authorities sup¬ 
port the decree complained of here is a matter resting 
solely within the knowledge of the Court which granted 
the decree and of counsel representing the plaintiff, 
because to others they appear to afford no foundation 
whatever. 

Title 28, Section 636, of the United States Code (for¬ 
merly Section 724 of the Revised Statutes), referred 
to in Law Rule 42, is identical with the provisions of 
Section 1072 (Title 9, Section 19) of the District of 
Columbia Code. Therefore, while this question has 
not been passed upon with relation to our own Code, 
the decisions of the Federal Courts with respect to 

Section 724 of the Revised Statutes are directlv in 

* 

point. 1 These cases uniformly hold that the procedure 
followed in this case is not applicable to suits in equity. 

In the case of West Publishing Company v. Edward 
Thompson Company, 151 Fed, 138, a motion was filed 
to require complainant to produce certain records. 
In denying the motion the Court says: 


“This action is brought in equity. Section 724 
of the Revised Statutes, originating in the Judi¬ 
ciary Act of September 24, 1789, provides for the 
production and examination of documents in 
actions at law, but in equity the chancery rules 
and procedure have been left unchanged Ijy Con¬ 
gress; and it must be assumed that Congress has 
not considered it necessary to legislate w}th ref¬ 
erence thereto. ” 

In the case of Ryder v. Bateman, 93 Fed. 31, a mo¬ 
tion to require the production of an exhibit for inspec¬ 
tion was denied in an equity cause, the Court paying: 

‘ ‘ This application must be denied. It is la great 
mistake to suppose that parties to litigation have 
a promiscuous right to the production andj inspec¬ 
tion of the papers and documents in the | posses¬ 
sion of their adversary. A loose practice has 
grown up on this subject, and there is generally 
a good deal of complaisance on the part of Counsel, 
and the parties to the suit in the production of 
papers; but whenever the practice has beCn chal¬ 
lenged it has been found that there are] limita¬ 
tions to the right, which it is necessary j;hat the 
courts should safely guard, in order td secure 
the citizen against an invasion of his right to hold 
and keep his papers from unlawful or impertinent 
inspection. j 

* * * * * * * 

Counsel in their brief refer to the Jbdiciary 
Act of 1789, which is now Rev. St. See.' 724, as 
furnishing authority on the part of the Court to 
make this order. But it will be seen thatj this act 
is confined to actions at law, and does npt at all 
apply to courts of equity. j 

* # * =* # * # I * * 

Congress has not yet chosen to change the 
method of procedure in the federal cCurts of 
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equity, and the very fact that Rev. St. Sec. 724 
is confined to courts of law is conclusive that the 
courts of equity must proceed as they did and do 
without the aid of that statute. We are governed 
by the general equity rules prescribed by the Su¬ 
preme Court of the United States, and, where 
they do not apply, by the practice of the high court 
of chancery in England at the time of the pro¬ 
mulgation of those rules, in 1842.” 

In the case of Oro Water, Light avid Power Co. v. 
City of Oroville 7 162 Fed. 975, the defendants filed a 
motion for leave to make practically a general exami¬ 
nation of the books and records of the plaintiff. In 
denying the motion the court says: 

“ This being a suit in equity, there is no war¬ 
rant in section 724 of the Revised Statutes of the 
United States for such an order. That section 
applies to actions at law, and in no wise changes 
the procedure in equitable cases. This has been 
so held repeatedly by the federal courts, and is 
apparent from the language of the statute it¬ 
self. . . . 

* # # # # # # * 

Probably defendant is entitled to inspect docu¬ 
mentary evidence now in possession of complain¬ 
ant, but the method which has been adopted to 
obtain the production of such evidence cannot 
be approved .” (Italics supplied.) 

It would seem useless to multiply the authorities, 
particularly in the light of the words of the provisions 
of the Code under which the order was issued, that 
only “in an action at common law' 1 the court can prop¬ 
erly do what has been done here. 

Furthermore, the order complained of, being silent 
as to the time when production is to be made of the 
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notes, books and records, it is assumed that tjie pro¬ 
duction should be made immediately and without 
delay. If this is so, then the order does not even cor¬ 
rectly follow the erroneous practice, for it h;|is been 
determined that a production of books and records 
under section 724 of the Revised Statutes is only to 
be made at the trial, and not in advance thereof: 

“The statute may therefore be well regarded 

as affording a short and quick way of obtaining 

documentary evidence for use ‘in the trial’ of an 
* 

action at law, leaving the parties to a bill of dis¬ 
covery if they desire the production before the 
trial for the purpose of preparing for it.” j 

Carpenter v. Winn, 221 U. S. 533. | 

THE PROPER PRACTICE. 

The proper practice for getting information such 
as that sought in this case (without conceding that in 
this particular case it can even so be obtained), is more 
easily ascertained from the rules and decided cases 
than is the improper practice which was followed in 
the case at bar. 

The proper practice is established by Equity Rule 
54 of the lower court, which is the same as Federal 
Equity Rule 58. The rule provides for the fjiling of 
interrogatories to be answered by the opposit^ party, 
and a long line of federal decisions covers sp many 
phases of the rule that there would seem to t)e little 
excuse for ignoring the practice. Justice Learned 
Hand in his opinion in Pressed Steel Car Company v. 
Union Pacific , 241 Fed. 964, states the practice- as fol¬ 
lows: 

“As a result (of Federal Equity Rule 158) the 
proper practice in a bill for discovery is J now as 
follows: The plaintiff will plead those facts which 
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equity, and the very fact that Rev. St. Sec. 724 
is confined to courts of law is conclusive that the 
courts of equity must proceed as they did and do 
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they do not apply, by the practice of the high court 
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mulgation of those rules, in 1842.’ ’ 

In the case of Oro Water, Light and Power Co. v. 
City of Oroville, 162 Fed. 975, the defendants filed a 
motion for leave to make practically a general exami¬ 
nation of the books and records of the plaintiff. In 
denying the motion the court says: 

4 4 This being a suit in equity, there is no war¬ 
rant in section 724 of the Revised Statutes of the 
United States for such an order. That section 
applies to actions at law, and in no wise changes 
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notes, books and records, it is assumed that tfie pro¬ 
duction should be made immediately and without 
delay. If this is so, then the order does not even cor¬ 
rectly follow the erroneous practice, for it has been 
determined that a production of books and records 

under section 724 of the Revised Statutes is onlv to 

* 

be made at the trial, and not in advance thereof: 

“The statute mav therefore be well regarded 

as affording a short and quick way of obtaining 

documentary evidence for use ‘in the trial’ of an 
* 

action at law, leaving the parties to a bill 
covery if they desire the production before the 
trial for the purpose of preparing for it.” 
Carpenter v. Winn, 221 U. S. 533. 

THE PROPER PRACTICE. 

The proper practice for getting information such 
as that sought in this case (without conceding that in 
this particular case it can even so be obtained), is more 
easilv ascertained from the rules and decided cases 
than is the improper practice which was followed in 
the case at bar. 

The proper practice is established by Equity Rule 


Federal 
ilinsr of 


54 of the lower court, which is the same as 
Equity Rule 58. The rule provides for the 
interrogatories to be answered by the opposite party, 
and a long line of federal decisions covers so many 
phases of the rule that there would seem to foe little 
excuse for ignoring the practice. Justice Learned 
Hand in his opinion in Pressed Steel Car Company v. 
Union Pacific , 241 Fed. 964, states the practic‘d as fol¬ 
lows: 

“As a result (of Federal Equity Rule!58) the 
proper practice in a bill for discovery is now as 
follows: The plaintiff will plead those facts which 
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entitle him to a discovery from the defendant and 
will annex such interrogatories as he wishes the 
defendant to answer. If the defendant does not 
dispute the plaintiff's right to some discovery, 
but objects to some or all of the actual interroga¬ 
tories annexed to the bill, lie will make those objec¬ 
tions under rule 58, and bring them on for hearing 
before the judge. He is not subject to the rule 
that, by answering one, lie must answer all. If, 
on the other hand, he disputes the plaintiff’s right 
to any discovery, he will plead in an answer such 
facts as he deems apposite, and obtain from the 
court, under rule 58, an enlargement of his time 
to answer the interrogatories until plaintiff’s right 
to discovery is established.” 

II. 

Arms & Drury Has No Interest in the Subject Matter 
of the Suit; No Relief is Sought Against It, and It 
is Not Properly a Party for Discovery. 

The plaintiff does not claim that Arms & Drurv, 
Inc*., has any interest in the property which is the sub¬ 
ject matter of the suit, nor in the indebtedness secured 
bv deeds of trust thereon; she does not allege that 

Arms & Drurv had anv connection whatsoever either 

* « 

with said properties or the loans secured thereon; and 
she does not pray for any relief so far as Arms & 
Drurv is concerned. Her sole statement against Arms 
& Drurv is that she believes Arms & Drurv, Inc., is in 
possession of information which she desires (R. p. 2, 
Bill par. 1-a). What the information is, is not alleged. 

In this situation it was not proper for the Court to 
enter the order complained of here. 

In McCartney v. Fletcher, 10 App. D. C. 572, 594, 
this Court, speaking through Chief Justice Alvev, says 
of a bill of discovery: 
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It is a well-settled principle, that, to 


entitle 


a complainant to discovery, the facts of whjich dis¬ 
closure is sought must be of a certain and ispecific 
character, and that the right of a complainant in 
equity to the benefit of a defendant’s oath is lim¬ 
ited to such Material fads as relate to thb plain¬ 
tiff’s case, and does not extend to a discoyery of 
the manner in which, or of the evidence b\\ means 
of which, the defendant’s case is to be established, 
or to anv discovery of the defendant’s evidence. 
Wig-ram on Discovery, p. 90. This principle is 
wholly disregarded in the required discovery of 
the defendant Susan Fletcher. It will not do to 
state generally that the defendant is in possession 
of facts that will throw light upon the (base in¬ 
stituted for inquiry. The plaintiff must state in 
respect to what particular facts he desires dis¬ 
covery, and show how he is interested in those 
facts, and their materiality and pertinency to the 
case for which the discovery is required. Hare, 
Discovery, 8; Story Eq. PI. Secs. 565, 566. Other¬ 
wise, parties would be subject to the most annoy¬ 
ing inquisitorial investigations into their | private 
affairs.” 

In Clark v. Bradley Company, 6 App. D. C|. 437, a 
judgment creditor’s bill, the payee of a note secured 
by deed of trust, and the trustees named in the deed, 
were made parties and discovery sought with respect 
to the interest due on said indebtedness. In criticising 
the bill for making these persons parties, this Court 
savs: 


“There is no justification, so far as jis here 
shown, for making the American Securjitv and 
Trust Company and the trustees in the deed to 
secure it parties to this suit. That deed is not 
attacked as in any manner fraudulent. There is 
neither necessity nor propriety for discovery 
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from any person connected with it. It is clear 
on the face of the deed that the principal sum 
secured by it will not be due for several years; 
and any one, acquainted with the elementary rules 
of arithmetic, could calculate the amount of inter¬ 
est due upon it. It is not proper that, for the pur¬ 
pose of such useless and futile discovery as is 
here asked, persons should be brought into court 
and 1 required to make answer who have no in¬ 
terest whatever in the subject matter of contro¬ 
versy and against whom no relief is or can be 
prayed. Courts of equity should be diligent to 
award costs in such cases.” 

Furthermore, Arms & Drury is simply a witness for 
the plaintiff for, having no interest in the subject mat¬ 
ter of the suit, and no relief being asked against it, it 
is asked 1 to tell, upon the assumption that it knows, the 
names and addresses of any persons who may own 
notes secured by deed of trust upon the property in¬ 
volved. Discovery does does not lie against a mere 
witness. 

In Whan v. (Ween Star S. S. Corporation , 38 Fed. 
(2d) 6S (C. C. A. 2d) application was made to the Dis¬ 
trict Court to require a federal receiver to produce 
books and records which would be necessary in con¬ 
nection with a suit pending in the state court. In pass¬ 
ing upon the matter the Circuit Court of Appeals says: 

44 It was urged upon the argument that the ap¬ 
plication to the District Court should be consid¬ 
ered as a bill for discovery in aid of the state 

* 

suit. Whether a motion in receivership proceed¬ 
ing supported by affidavit may be deemed the equiv¬ 
alent of a formal bill of discovery, we need not 
say. If it were, no authority has been cited to 
show that a bill of discovery will lie against a mere 
witness, who has no interest in the main suit. 
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All the authorities which we have discovered on 

a somewhat cursorv examination indicate clearlv 

• % 

that it will not lie. Burgess v. Smith, ‘2 Barb. 
Oh. 276, 280; Post v. Boardman, 10 Paige, 580, 
582; American Security & Trust Co. v. Brooks, 
225 Mass. 500; Norwood v. Memphis & C. R. Co., 
72 Ala. 563; Burchard v. MacFarlane, 2 Q. B. D. 
241 ; Story, Eq. PI. Sec. 569; 18 C. J. 1063.” 

III. 

There are No Allegations in the Bill, and No Admission 
by Arms & Drury Entitling Plaintiff to Disco very. 

The bill of complaint does not aver that the facts 
sought to be discovered are actually known to Arms & 
Drury or that the plaintiff cannot prove them other¬ 
wise. What interest Arms & Drury has, if any, in the 
transaction; what connection it had, if any, with the 
trusts; whether its books do contain the information 
which plaintiff seeks; if knowledge as to the present 
owners of the notes is essential why plaintiff cannot 
ascertain the facts from the property owners, who are 
defendants, or in some other way; all are factjs which 
should be established by appropriate averments in a 
bill for discovery before discovery is allowed, yet none 
of them are averred in this bill. So far as th^ allega¬ 
tions of the bill go, it is the merest fishing expedition, 
seeking to find out whether Arms & Drurv e^er had 
anv connection with the deed of trust notes, and has no 
basis in anv fact set forth in the bill itself. 

The order appealed from requires Arms <£; Drury 
to produce its books and records showing the names 
•and addresses of the present holders of the i^otes se¬ 
cured by deeds of trust on the property involved. As¬ 
suming that it was established that the books and rec- 
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ords of'Arms & Drury did contain this information, 
they arb not required for evidence, and such books and 
records would not be admissible in evidence; yet that 
is one of the tests by which the right of plaintiff to 
discovery is to be measured: 

“There may be no ‘fishing expedition’. There 
may be no attempt to pry into the adversary’s 
case. There may be no requiring of submission 
of Evidence in advance of trial. There may be no 
production of memoranda from which the name 
of some witness or witnesses mav be secured whose 
testimony might be material. The disclosure must 
be the ultimate fact. The document called for 
must be admissible in evidence. Pressed Car Co. 
v. Union Pacific, 241 Fed. 964; P.M. Co. v. Anchor 
Co., 216 Fed. 636; Luten v. Camp, 221 Fed. 428; 
Day Co. v. Mountain City Mill Co., 225 Fed. 622; 
Wolcott v. National Electric Signaling Co., 235 
Fed. 224; Union Sulphur Co. v. Freeport Texas 
Co., 234 Fed. 194: Goodrich Zinc Corp. v. Carlin, 
4 F. (2d) 568; Kinney v. Rice, 238 Fed. 444; 
Speidel Co. v. Barstow, 232 Fed. 617; Dick Co. v. 
Underwood, 235 Fed. 304; Carpenter v. Winn, 221 
U. S. 533; Dixie Drinking Cup Co. v. Paper Utili¬ 
ties Co., 5 Fed. (2d) 325.” 

Maywood v. Texas Co ., 17 Fed. (2d) 490. 

This Court has laid down the rule for discovery in 
the case of Plumb v. Bateman , 2 App. D. C. 156, fol¬ 
lowing the case of Brown v. Swann, 10 Peters, 497, as 
follows: 

“The rule to be applied to a bill seeking dis¬ 
covery from an interested party is, that the com¬ 
plainant. shall charge in his bill, that the facts are 
known to the defendant and ought to be disclosed 
by him, and that the complainant is unable to prove 
them by other testimony.” (italics supplied) 
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And in dealing with a motion made in an| equity 
cause for the production of certain matters fori inspec¬ 
tion prior to trial, it has been held prematurj in the 
absence of an admission that such matters were ac¬ 
tually in the possession of the opposite party: 

“To support an order the certainty of posses¬ 
sion seems necessary. If possession is admitted, it 
can be summarily dealt with by order; if it is not 
so admitted, no order can be made. It was the pur¬ 
pose of the said interrogatories to obtair. in ad¬ 
vance proof of this necessary fact of possession.” 

Dixie Drinking Cup Co. v. Paper Utilities Co., 
5 Fed. (2d) 322. 

“If the defendant can be brought to acknowledge 
the possession of any documents which appear to 
be pertinent to the issues, it will be required to 
produce them, but not until it does.” 

Pr m essed Steel Car Co. v. Union Pacific, 241 Fed. 
964. 

CONCLUSION. 

In view of the fact that the order complained of was 
granted by the lower court without any showing other 
than that made in the bill of complaint, which failed 
to show that the defendant against whom said order 
was directed had any interest in the proceeding, or 
that the defendant in fact knew the information 
sought, the following statement from the case of Oro 
Water Company v. Oroville, supra , is pertinent : 


“Again, a court of equity should make no order 
blindly. It should command of no man anything 
which he has a legal right to refuse and, when is¬ 
sued, its order should be specific and certai n, leav¬ 
ing as little as possible to the discretion of the per¬ 
son or persons against whom it is directed. In 
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cases of this kind, there should be no uncertainty 
as to what documents are in the possession of the 
party against whom discovery is sought, and just 
what portion of them he should exhibit. The 
court should require the production of no evidence 
which is not competent and material, and within 
the legitimate issues of the case and in aid of the 
action or defense of him who seeks it.” 

It is respectfully submitted that the order appealed 
from was entered without foundation in law or fact, 
and should be reversed. 

Respectfully submitted: 

Benjamin S. Minor, 

Arthur P. Drury, 

' Attorneys for Appellant. 

H. Prescott Gatley, 

Of Counsel. 
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